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Arising out of Order-In-Original No. CGST/WTO07/ HG/ 357/2022-23 dated
(®) | 29.8.2022 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

srfieraal Dharmendra Rajnikant Shah
1T 3R Tl / B-204, Shayona Shikhar, Near Vandematram Icon,

(¥) | Name and Address of the Opp. Prathna Pearl, Gota
Appellant Ahmedabad-382481

1S ARF 57 A-2Meer F ST I BT & 7 TG T QT F Fi FArRefa i samg ¢ 9
STRreRTr Y ST SToraT OISOl e o e Tl &, Star o & smeer & e 31 9ot §1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TG AT T AT A

Revision application to Government of India:

(1) T ST o AR, 1994 6 &R srad Hi aary T HIHet F o § T o o
S-SR 3 T T 6 e e saee srefl afe, wRa aenre, B werrerd, Tored fawm,
=Teft wfirer, shaw A9 waw, go i, 7% et 110001 &1 & St =1y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -

F) 3R arer f i e § o Wl e T & R avem 3t e wrear # A
%@Wﬁwﬁm@mﬁ,m%ﬁwmwﬁﬁﬁ%@mﬁﬁ
JUERITC N B Tt T TTHaT F SR g8 2l

” ~00f Précessing of the goods in a warehouse or in storage whether in a factory or in a

* ehouse.

(@) ATCe 3 arge Rl Ty At weer & Maffa arer o) av wrer 3 Rt # Sw e wy AT O
FeqTE qeh ¥ Ry 3 wTe & ST W ¥ amex Frelt Ty A weer § fRaifia |)
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M Ffe o AT Y R fEAT WA & argk (e A1 e an) i Bt s are gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(@) SR SeaTe Y ST geF F A ¥ R o sge B e oy S @ o U amder o 5w
a7 TE W & gried Sgsh, srdier % g 9IRT a7 99T 9% 47 91 § {7 sfafRuw (7 2) 1998
gRT 109 3T [Hg<s g 1 gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T ST g (Tdien) MawTEett, 2001 % = 9 F sfwia fafRfes woer dear su-8 § &7
giaat ¥, IS areer & 9 sy Temils € I 919 o HTaa-sesT UF ordier aredqr v <r-ar
wfat & @y SR e AT ST A1Rw Sue 9Ty @TaT 3 @0 ged Y F siasia awr 35-3 §
et Bt & T & ga@ & arer SeR-6 =rer 6t I off g AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS e % 9Ty gl €AY A TF A1 T AT SHY F9 Al T 200 /- hiE I 6
ST 37X ST HA<HT Th AT SA1aT gr ar 1000/ - F i {3ar i Syl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

TAT Lo, Feel T ITITa Qeeh U HaT < AT [ ~ATATIE R 6 I (1<~
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e Scqved o stfafaee, 1944 & gy 35-d1/35-3 % siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) ST TReeE ¥ qqTC SET & sterar Hit ordie, Srdier & "rer § HIAT g, deaid
SCATER o U et erdieliy =amariaeer (feee) i afRr &=y qiiser, srgwuarane § 2nd Hrel,

qguncﬂ e, AT, FREATR, AgHeETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the

N

Lz (B2

,Q\
Tswaed

"/;,V

s ae

&,




(3) e w emeer ¥ S W QAT HT THTIY AT § T Tedeh YT Saer 3 {org IRy 7 oraTT Sug<h
1§ AT ST A1RY 39 T2F % a g off & forar ot &9 & s= & forg ganRafiy srefichw
FTTTEIRTOT &1 T I AT hrald THTX Sl T SAET [T SITaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T e AfaREE 1970 FuT SEiET S yEr -1 % swia FatRa Y e <6
TS AT Gy TATRAT Frofae sidaprt & areer ¥ ¥ I3 61 T YA € 6.50 T 1 =gy
Qe feehe T graT =gy |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = S WelTAT wraet 1 REEor ey arer et A @R of e sl o STt g S
I, I SeTer o Td ST sttt wmaTiEEer (FrEiEi) Faw, 1982 ¥ RRa g
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, T Searad o G Jares erfte =i (Reee) oo gl st & wrae
# wdoT (Demand) T &€ (Penalty) T 10% & STHT HAT a4 gl gIeAileh, SAieehad g3 ST
10 %0 TIC &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
FFENT SeUTE ok AR AT F faia, ATHAS I haed i @i (Duty Demanded) |

(1) € (Section) 11D ¥ Tga et TL;

(2) T ora dde Hise & i,

(3) Arae e Al 3 79w 6 % Tga &F Wi

g O o S ardier & wger g ST it germr g erfier arieer w1 & forg o o s faar
T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section. 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 33 & Section 86 of the Finance

Act, 1994).
Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =7 ameeT % T arier WTTReRReT 3 Gwer gl oo AaT o AT TUS fAAra gy v /i fhy Iy
e F 10% YITaT 7% A g} Faer ave Fariad g1 99 9% F 10% YT U T ST Wit gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmendra Rajnikant Shah,B-204, Shayona Shikhar,
Near Vandematram Icon, Opp. Prathna Pearl, Gota,Ahmedabad-382481, (hereinafter referred to as
“the appellant”) against Order-in-Original No. CGST/WT07/HG/357/2022-23 dated 29.08.2022
(hereinafter referred to as “the impugned order”) passed by the Assistant Commissioner, Central

GST, Division VII, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
BCNPS2606A. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)
for the FY 2015-16, it was noticed that the appellant has shown income from services in their ITR
reflected under the heads “Gross Receipt from sales of services (Value from ITR)"filed with
Income Tax department but they are not registered with the service tax department. It appeared that
they have earned substantial income from providing service but neither paid service tax upon the

same nor filed their ST-3 returns. Details of the same are as under:

FY. Gross Receipt from éales of services(as per ITR) | Service tax not paid

2015-16| 18,10,450/- 2,62,515/-

The appellant were called upon to submit copies of required documents for assessment for

the said period. However, the appellant had not replied to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/Abad North/Div-
VII/AR-III/TPD/Un. Reg 15-16/20-21 dated 27.09.2020 demanding Service Tax amounting to
Rs. 2,62,515/- for the period F.Y. 2015-16 under proviso to Section 73 of the Finance Act, 1994.
The SCN also proposed recovery: of interest under Section 75 of the Finance Act, 1994; and
imposition of penalties under Section 77 & Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of service tax for the period from Apr-2016 to June-2017.

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,62,515/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16 . Further (i)
Penalty of Rs. 2,62,515/- was imposed on the appellant under Section 78 of the Finance Act,
1994 : (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) &
77(1)(c) of the Finance Act, 1994 read with Rule 7 of service tax Rules,1994 and (iii) Penalty of

Rs. 5,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994.
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o The appellant stated that due to change in address, they have not received any
SCN and personal hearing letter as all were issued to the old address. For the
same reason they couldn't file their case/submission. They were informed by call

on dated 11.07.2023 regarding the impugned CIO. v
o The appellant submitted that during the F.Y. 2015-16, he was engaged in

providing general insurance services as agent and the liability of service tax was
upon the person carrying on insurance business under RCM. Further he stated
that the SCN is issued only on the basis of presumptions. The appellant stated
that he was not heard in person and the adjudicating authority decided the

matter which is against the principle of natural justice.

o The appellant submitted that even if his services were taxable, AS their total turnover
during the preceding F.Y. 2014-15 was below ten lakhs, during the F.Y. 2015-16, he was
eligible for basic threshold exemption as per Noti. No. 33/2012 dated 20.06.2012 which
was not given to them by the adjudicating authority. He stated that during the subject
pei‘iod, he was engaged in providing services as an insurance agent of IFFCO TOKIO
GENERAL INSURANCE Co. Ltd. and received commission income which is covered
under full reverse chal;ge mechanism as per Noti. No. 30/2012 dated 20.06.2012 where
service tax liability is 100% on the service recipient.

o He submitted that they have nothing suppressed from the department and the

extended period can't be invoked in their case. He requested to allow his appeal.

4. Personal hearing in the case was held on 17.04.2024. Shii Keyur Kamdar, CA appeared”
for personal hearing on behalf of the appellant. He reiterated the contents of the written
submission and stated that his client general insurance agent and the liability is on the insurance

company under RCM.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16
based on the Income Tax Returns filed by the appellant. The appellant failed to file reply against:

the letter issued by the department. Therefore the impu egLS_;CN was issued considering the
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F.No. GAPPL/COM/STP/4429/2023-Appeal

value shown against “Sales of Services” value provided by the Income Tax Department. Further

the demand was also confirmed by the adjudicating authority on ex pate basis.

7. Now, as per submission filed before me it is seen that during the F.Y. 2015-16, the
appellant was engaged in providing services as an insurance agent of M/s IFFCO TOKIO
GENERAL INSURANCE Co. Ltd. and received commission income of Rs. 18,10,450/- against
the same which is also evident from the P&L statement filed for the relevant period. He has
furnished his agent licence issued by the above insurer. The service provided by the insurance
agent to any person carrying on the insurance business is covered under Reverse charge
mechanism as per Noti. No 30/2012-ST dated 20.06.2012 where 100% service tax liability
comes upon the service recipient. Being service provider, the appellant is not liable to pay the

service tax on the above activity.

8. In view of the above discussion, I am of the considered view that the appellant is not
liable to pay any Service Tax. Since the demand of Service Tax is not sustainable on merits,

there does not arise any question of charging interest or imposing penalties in the case.

9. In view of above, I set aside the impugned order and allow the appeal filed by the

appellant.

10, orfieT shall ey &of o7 7€ arfier st fraerer Suen aliss § o St § |

The appeal filed by the appellant stands disposed of in above terms.

Attested Date : A i {rin g
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Superintendent(Appeals), %‘1
CGST, Ahmedabad ®
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To,
M/s Dharmendra Rajnikant Shah, Appellant

B-204, Shayona Shikhar,
Near Vandematram Icon, Opp. Prathna Pearl,
Gota,Ahmedabad-382481
Respondent
The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North
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Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)

v57 Guard File

6) PA file
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